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Any peFsoh aggrieved by this Ofdar-in:Appeal fay fils & appeal to the appropriate authority in the

i)

wheid oiie of the lssUes inveived relatss to place of suiﬂplv a8 per Séctleh 109(5) of CGST Act; 2017

: Natlogal Bench or Reglona‘l Bench of Appellate Tnbunal framed under GST Ac’t/CGST Act in the cases

{1}

mentibried ir para: {A}(:) abiva in tetms of Sectioh 109(?) of CGST Act;. 2017

State I*IJ.?:ench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act othér thah

a5

(iii)

shall
Tvoided or the differencd I Tax of Input Tax Credit ively
deterfninhed in the order appealed agamst SUbJECt to & maxinitien of Rs. Twenty Five ThoUsand

Appe%to the Appellate Jribunal shall be filed as prescrlbed IUndel Rule 110 of CGS

i Rules, 2047 and
e accompanied with a fee of Re. Orig Thousand far every R§ Lakh of Tax of Ifiput Tax Credit
ifvelvad of the amount of fing, fée or penalty

(B)

APL-
bya dopy of the oraer appeaied apainst within sevén days of fllmg FORM GST APL-05 6filine.

Appeal under Sectn:m 112(1) of EGST Act; 2017 to Appellate Tribunal shall be flled aleng w:th relevart
docu{% nts either electronically of as may b natified by the Rég |strar Apbellate Tiibumal if FORM GST
oh éommon portalds:prescibéd Ghder Rule 110 of GEST Rules; 2017, and shall be agcomipanied

{i)

admitted/accepted by the appellant; and

(I)) A sum equal-to twenty

ini Felation to whitch the appéal has been filed. .

Appe Tto be filed befere Appellate Trlbunal Under Seetlon 112(8) of the CG‘ST Act 2017 after baymg e
i) Full, amotunt of Tax, Intérest, Fine, Fés and. Panaity_ arising from the impugned order; as is

fiie pér ceiit of the remaining - amotnt of Tax 1A digpute; in
| addition to tie amouht paid under Sagtion 107(6) of GGST Act 2017, ansmg from the said order,

(]

Tnbl.hal enters office, whlchever is later

The €ehtra| Goods & Séfvice Tax { Nihth Removal of leflCUltles) Order 2019 “dated 03 17,2019 has
provited that thé appes al to triblinal éan be made within three frioAths from thedate of communication
of Onder or date o)) whiich the President or the Staté Plesn:leﬁt a6 the case may be, of the Appéllate

(c)

For Iaborate detailed-and lat

lse‘\l.rww tblt AL

i

t prb\nﬁlﬁhs relétﬁl 46 f|l|ﬁg af appeal to the‘appellate autherlty, the

14
app lant may refer to the Web




GAPPL/ADC/GSTR/641/2020

ORDER IN APPEAL. |
M/s.MSKEL — APPL TV, 2" Floor, MSK House, Panjarapol, Ambawadi; Ahmedabad 380 015
(he1e1mfte1 referred to as "the appellant’), has filed the present appeal on dated 27-11-2020 against
Orfler No. 2(1)24092000%1398 dated 3-9-2020 (hercinafter refeired to.as “the 1mpugned orde1) passed

by|the Depuly Commissioner, CGST, Divisief VI (Vastr apm) Ahlmedabad (hereinafter refeired to as
R

£ adjudicdting authority’).

2. Bl‘iéhj{ bs‘tated fact ‘of the case is thdt: the appellant, 1s tegistered under GSTIN
24AAI—IAM609SGIZBE-T he appellant has filed refund claim for Rs:35,06,494/- on the ground that got
a work order frol*h National Highway Authori ty for developrnent.of naﬁonal l1ighWay. The said work
w5 ‘given iOO% back;to'-back 1o two. othe__r sub contractors: The appellant received advances from
NHA in the!month of J anuary 2019 and also diseharg‘e—d GS‘"T..-liabil.ity on the same. They had adjusted
tax paid on'advances in the GST liability in he month of September 2019, March 2020, April 2020

arid May 2020. The appellant received bill for full value from théir sub contractors whereas they had

adjusted tax paid on advance while filing their returns as the said recovery was made by their prin(—iipab

by reducing their RA Bllls. Accordingly credit whiéh is-lying. in their credit ledger due to tax paid on
advances and back to back contract was excess tax payinent of Rs.35,06,494/- As per Section 13 () (
c)f of CGST Act, 2017 the appellant is liable to pay GST on advances and the sanie is fiot ekempted
vide Notification NO.66/2017:Central Tax - dated 15‘—1.1 2017 ‘and accordingly they paid tax of
RE.35,06,494/- The said advance was 'adjusted'- by NHA in their bills of,Seﬁtember 2019, March 2020,

pril 2020ian'd May -2020 while they had received tax: invoices from their sitb contiactors for 100%
value and thx paid on advance rémain tinadjusted and rermain as paid in excess. Accordingly they had
fijed 1efun4 apphca‘uoh for refuiid of Rs.35,06,494/- whlch was rejected by the adjudicating authority
vide unpughed order on the following reasons : _

Tifind that the claimant elaimed ITC availed in their ¢credit ledger and according (o Section 54 (3) of
1GST A ci,ﬁ2()1' 7 RO réﬁmd cldim of unutilized ITC shdll be allowed. in cases other than "Zero mte‘

~

)

ipplies m&de without pc;'ymenl of tax and 1TC accumulated dite Lo inverted a’ury_sir'ucmre "

Belhg aggrleved the appellant filed the preésent appeal on. the glOllnd that the adjudicating

J

ithority has erred in understanding- their refund apphcatlon has erred in tejectmg their refund
pplication menltonmg that there is no such’ |')i0\’|5[01‘| but 'mv tax pald ifi excess can be claimed as

b fund.

-

4. Petkonal hearing was held on 21-10-2021. Shii Priyami R Shah, Authorized Represeritative and

o )

Liri Arpit; Accountant appeated on behalf of the appellant on virtual mode. They stated that they hHave

[

othing mere to add ) their written submission dated 27-1 1-2020.

I have carefully gone through the facts of the case; groiinds of appeal and docuniénts available

n record. 1 find that the appellast has got works contract frdm"National nghway Autho#
/\".?5
they received advance from NHA and paid tax. They had given the contracl paekst 4

Jubcontractors to wham they also given admme who-also paid tax on lhe saiig 2

work the NHA has raised bill after deducting the advance amount. However, thei\ ¥

[}
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issued bills for full value of contragt. This has fesulted ini excess credit in theii credit ledget due to

back to back contract which they had claitiied as refind as excess tax paid: under the gategory of Any

Other.

6. It transpire froim the above fiature df,:tfaﬁséetiéﬁ that ‘due 1o differént practice in billing meéthod

input tax credit was' accumulated in (heir erédit ledger which the appellant: considered as eéxcess

payment of tax and claimed as refund unde category of '“a'riy"(‘j}tliété;:' Thus, refund claim filed by the

appellant in fact pertain to 1TC rendain urutilized -in t‘lell eléctlomc crédit ledger. 1 find that the

provisiofis gaveriing refund of unutilized credit available i dredil ledger is contaitied unider Section

54.(3) of CGST Act, 2017 s under ; .

Subject 1}0 the provisions of subssection (10). a registered personmay claim refund of any unutilised

inpit taxt credit af the end of any lax period:

Pr mudefi thai no refind chununhséd input tay ciedit shall be crHered il ctises viher thar—

(i) ael o rated supplies niade veithour payiieiil if tox;

(i) (i) where the credil has accunivlated oi aceouiit of Fate of tax o inputs being higher than the
rate of tax ov oulphil supplids (other than il Fated or fully exempi supplies), except supplies of
goods or services or both us iiay be notified by the Governinent on the recommendaiiors of the

Council:

7. In view of abova Section 54 (3) of CGST Aci; 2017 allows refund of wputilized 1TC odly in
respect df situations covered undef clause (i)-and (i) above. Ot -the facts of the ease, it is obvicus that
fhe accumnulation of input tax credit in (he inslait case is not owing to the sitiiation specified under
clause (i) or (if) of first proviso to Section S4(3) of the COST Adt aiid-the corresponding state (ST Act
but apparently on account of different billing systefri adoptedl by their piiheipal and ‘sub_coﬁtfactoi‘sz
Provisioﬁs of Section 54(3) of the Act does hol provide for refiind of unutilized inpul tax credit ifi such
cases anﬁ hence the appellant’s elaim for refund of unutilized inpul tax credit in the case does not
qualify f';)r refund uiider Sectioh 54 (3) of the Adl. Therefote, 1 find that the imiptighed order passed by
the adjudicating autharity rejecting the refund claim 1§ just proper and correct. Acwrdiﬁ@l&, 1 upheld

the impug‘n‘ed order anid reject the appeal filed by the appellaiit.
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8. The appeals filed by the appellant stands d]spoqed of fii above fer s,

Date :
Attested .

(Sankangf Ramaii B.P.§
Superinténdent
Central Fax (Appeals),
Ahmedabad
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M/d MSKEL:APPL TV,

- 2" Floor, MSK House, Panjarpol,

Ainbawadi, Ahmedabad 380015
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1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
3) The Qommissioner, CGST, Atimedabad South . . o
4) The Assistant Commissionet, CGST, Division VI, Atimedabad South

5) The Additional Commissioner, Central Tax (Systejms),_.'AbInedabad-S_QU.th' _
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